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COMMERCIAL FISHING, MANAGEMENT PLANS 

43. Mr B.K. Masters to the Parliamentary Secretary to the Minister for Agriculture, Forestry and Fisheries 

(1) As a general rule, does the Minister believe that the prohibition/exemption method of managing 
commercial fishing, as allowed for under Section 43 and elsewhere within the Fish Resources 
Management Act 1994, is a preferred way of managing fisheries rather than via management plans or 
interim management plans? 

(2) Under what circumstances does the Minister believe that the Fisheries Department should use the 
prohibition/exemption method of managing commercial fishing rather than via management/interim 
management plans? 

(3) Where an existing license is cancelled or otherwise affected by a prohibition, under Section 43 of the 
Act, and an exemption for continued fishing activity is provided to the affected commercial fisher, is 
capital gains tax payable on any money provided to the holder of the exemption if he/she later chooses 
to take part in the Voluntary Fisheries Adjustment Scheme (VFAS) and hand back the exemption? 

(4) Is catch history taken into account when an exemption is purchased from a commercial fisher via a 
VFAS? 

(5) If yes, how is catch history taken into account, recognising that an annually-authorised exemption may 
be replacing a license that had a catch history of many years attached to it? 

(6) When a sanctuary (no fishing) zone is declared within a marine park, will compensation be paid to a 
commercial fisher if an exemption granted to that fisher is affected by the declaration of the no fishing 
zone? 

Mr F.M. LOGAN replied: 

It is not clear whether the reference to 'exemption' is a reference to an exemption granted under section 7 of the 
Fish Resources Management Act 1994 or a reference to some other means of not applying a prohibition to a 
person or class of persons. 

As a general rule, all management of fisheries involves the 'prohibition/exception' method.  In the absence of a 
prohibition, no exception (authorisation or exemption) is necessary.  Where a prohibition exists, granting an 
authorisation or an exemption are different ways of excepting a person from a prohibition.  An authorisation is a 
permission granted to a person to do some act which but for the permission it would be unlawful to do. 

By reason of the context of the question, I have answered the Member's questions on the basis that the Member 
is referring to an exemption granted under section 77 of the Fish Resources Management Act 1994.  I am 
prepared to make arrangements for staff of the Department of Fisheries to provide a personal follow up briefing 
to the Member on the 'prohibition/exception' methods of fisheries management generally, should the Member 
request such a briefing. 

1)   The choice of legislative instrument and the means of excepting a person or persons from any particular 
prohibition is dependent on the management requirements, nature and history of the fishery. 

Prohibition orders (section 43) and exemptions (section 7) are tools that may be used in managing 
commercial fisheries.  Part 6 of the Fish Resources Management Act 1994 provide comprehensive 
powers for determining a legislative management plan for a fishery, including on an interim and 
developmental basis.  As a general rule I do not believe that prohibition orders and exemptions are the 
preferred legislative and administrative instruments for managing fisheries.  Whilst there may be 
exceptions to this in some circumstances, the long term management of viable fisheries is generally best 
done using a legislative management plan established under Part 6 of the Fish Resources Management 
Act 1994. 

2)   This question relates to the 'criteria' for selecting a prohibition order/exemption combination in 
preference to a management plan/authorisation combination for management. 

Each fishery is assessed on a case by case basis and the method of management selected often requires 
balancing a number of factors.  These factors include the size and value of the fishery, the 
administrative processes and costs of the alternative methods, the history of the fishery including the 
history of fishing activities which may give rise to legitimate expectations, the urgency with which 
management action to prevent overfishing is required and the complexity (or lack of) that is required in 
the management arrangements. 
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3)   The Fisheries Adjustment Schemes Act 1987 provides only for the surrender of an authorisation or part 
of an entitlement and not for the surrender of exemptions.  Under the Fish Resources Management 
Act 1994, an 'authorisation' is defined as a licence or permit.  'Entitlement' means an entitlement that a 
person has from time to time under a managed fishery licence or an interim managed fishery permit. 

Where an authorisation is surrendered to a Fisheries Adjustment Scheme, the tax implications of any 
decision taken by an authorisation holder is a private matter about which that person should seek 
independent professional advice. 

4)   When an authorisation or entitlement is offered for surrender the surrender value is an agreed figure 
between the authorisation holder and the Minister.  If an authorisation holder believes that his catch 
history should be taken into account in the agreed figure he will base his offer to surrender taking that 
into account.  The Minister may accept or reject this offer or make a counter offer. 

5)   All licences are issued on an annual basis, although the licence can accumulate catch history.  Where 
the Minister considers it relevant, the catch history is taken into account through the 
offer/rejection/counter offer process provided for under the Fisheries Adjustment Schemes Act 1987. 

6)   The establishment of sanctuary areas in marine parks are established pursuant to the Conservation and 
Land Management Act 1984.  This may result in claims for compensation to holders of leases, licences 
and permits under the Fish Resources Management Act 1994 and the Pearling Act 1990. 

The Fishing and Related Industries Compensation (Marine Reserves) Act 1997 provides for the 
payment of compensation to holders of leases, licences and permits (but not exemptions) under the Fish 
Resources Management Act 1994 and the Pearling Act 1990. 

 


